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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

Civil Action No. 1353 
Huver 1. Brown, Plaintiff , 
vs. 

The Bar Association of the District of Columbia, Inc., 

et al., Defendants. 

United States of America, 

District of Columbia , ss : 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 In the District Court of the United States for 

the District of Columbia. 

Civil Action No 1353 

Huver 1. Brown. 811 Fla. Ave. N. W., Washington, D. C. 

Plaintiff , 


vs. 

The Bar Association of the District of Columbia, Inc., 
1331 G Street, N. W., Washington, D. C. Defendant. 

Memoranda 

January 18—1939. 

Bill of Complaint—Abatement of nuisance and injunc¬ 
tion—filed. 

February 9—1939. 

Motion to dismiss complaint—filed. 
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February 15—1939. 

Stipulation extending time to file opposition to motion 
to dismiss—filed. 

March 31—1939. 

Order dismissing complaint with leave to file amended 
complaint within twenty days—filed. 


2 Am ended Complaint for Injunction and 

Abatement of Nuisance 

Filed April 19 1939 

In the District Court of the United States for the District 

of Columbia. 

Civil Action No. 1353 

Huver I. Brown, 811 Florida Ave. N. W., Washington, D. C. 

Plaintiff , 


vs. 

The Bar Association of the District of Columbia, Inc., 
1331 G Street, N. W., Washington, D. C. 

Frank Murphy, Attorney General of the United States, 
Department of Justice Building, Washington, D. C. 

Alfred A. Wheat, Chief Justice United States District 
Court for the District of Columbia, Court House Build¬ 
ing, Washington, D. C. 

John B. Colpoys, United States Marshal for the District 
of Columbia, Court House Building, Washington, D. C- 

Defendants. 

1. Now comes the plaintiff and by leave of this honorable 
court first had, and files this, his amended cause and al¬ 
leges that 

2. This is a civil cause arising under the Common Law, 
Constitution, the Laws of the District of Columbia, and 
Laws of The United Stales and Civil Powers of the Dis¬ 
trict Court of the United States in and for the District of 
Columbia. 
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3. Your petitioner, Huver I. Brown, represents that he 
is a citizen of the United States; a resident and tax-payer 
of the District of Columbia; and is a member of the Bar 
of the District of Columbia actively engaged in the prac¬ 
tice of Law for a period of more than twenty years, 

3 and brings this suit in his individual right as an in¬ 
terested person and as a representative of a class of 

interested persons too numerous to be named party plain¬ 
tiffs herein, but whose interest in the subject matter is suf¬ 
ficiently substantial enough to permit the bringing of this 
suit. 

4. The defendant, the Bar Association of the District of 
Columbia is a private corporation operating and having its 
offices -within the District of Columbia, having been incor¬ 
porated on December 21,1920 pursuant to the provisions of 
sub-chapter Three (3) Title 18 of the Code of Laws of the 
District of Columbia, entitled “Corporations” under the 
corporate name of “The Bar Association of The District 
of Columbia”. The particular objects and business of the 
said defendant corporation, as set forth by its Articles of 
Incorporation, being as follows: “To maintain the honor 
and dignity of the profession of the Law, and to increase 
its usefulness in promoting the due Administration of Jus¬ 
tice; the mutual improvement and social intercourse of its 
members; and to own and maintain a law library for the 
use and reference of the membership of the Association. 

The defendant, the Honorable Alfred A. Wheat, the Chief 
Justice of the District Court of the United States, in and 
for the District of Columbia, is in charge of the allotment 
of space in the said Court House Building and herein is 
being sued in that regard and individually. 

The defendant, the Honorable Frank Murphy, is the At¬ 
torney General of the United States who is charged by law 
with supervision and control of the said Court House Build¬ 
ing and is being sued in that regard and individually. 

The defendant, the Honorable John B. Colpoys, is the 
United States Marshal in and for the District of Columbia 
and is immediately in charge of the maintenance and up¬ 
keep of the said Court House Building and is being sued in 
that regard and individually. 

4 All of the defendants are adult citizens of the 
United States and residents of the District of Co- 
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lumbia and are being sued by reason of what plaintiff says 
are unlawful acts already done by them and acts which 
they threaten to perform without authority of law, and 
which plaintiff says they have no authority to do or permit 
or suffer the acts hereinafter complained of to be done. 

5. Plaintiff says, that, immediately prior to filing his com¬ 
plaint and for a long time prior thereto he inquired of and 
sought to ascertain from defendant Murphy, defendant 
Wheat, defendant Corporation, and other sources, sufficient 
information upon which he could name only proper and 
indispensable party defendants, before filing cause, but 
when inquiry was made it was met with indifference, hin¬ 
drance, impotence and evasion from each and all of the 
above named defendants, whereof causing plaintiff to name 
each of the above party defendants, in addition to the party 
in immediate charge of the Court House Building, all of 
which acts plaintiff says have the effect of condoning defen¬ 
dant Corporation’s unlawful past and present occupancy 
and lent aid and abetment to it in its purpose to remain in 
possession of said space permanently, to the great injury 
and destruction of the corpus of the said building and to 
the injury of your plaintiff and other interested parties 
whom plaintiff represents. 

6. The present Court House Building situated in the 
District of Columbia, the occupancy of space in which by 
the defendant Corporation is the subject matter of this suit, 
was provided for in the “Sundry Civil Bill”, approved 
July 1, 1916, providing for an initial appropriation of Two 
hundred thousand Dollars ($200,000.00) to be paid out of 
the Treasury of the United States, one half of which was 
paid out of the revenues of the District of Columbia and the 
other half was paid by the Federal Government, that an 

additional appropriation of One hundred and fifty 
5 thousand dollars ($150,000.00) was appropriated by 

the Congress on September 8, 1916; Four hundred 
and forty-five thousand dollars ($445,000.00) appropriated 
July 9,1918; and Fifty-seven thousand dollars ($57,000.00) 
appropriated July 19, 1919, at a total of Eight hundred 
fifty-two thousand ($852,000.00) paid as aforesaid. 

7. That title to the land is in the United States Govern¬ 
ment, yet on the basis of the appropriations as aforesaid 
the plaintiff believes and therefore avers that the owner- 
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ship of the said Court House Building is in the United 
States Government and the Municipal Government of the 
District of Columbia in the nature of a tenancy in com¬ 
mon. The control and determination of matters of occu¬ 
pancy, the same being the subject matter of the suit herein 
involved are lodged in the parties named herein as defen¬ 
dants and the matter of ownership here alleged is not in 
this cause of primary interest except as set out herein, for 
legal and proper designation of parties named in super¬ 
vising, control and maintenance by respective Governments 
holding legal title to land and the Court House Building. 

8. The second floor of the said Court House Building 
contains chambers for the judges, offices for the United 
States Attorney and his assistants, for the auditor, the 
grand jury, dining room, kitchen, toilets, assignment com¬ 
missioner, one court room and the private library of the 
defendant Corporation, occupying a large and valuable 
space in the center of said building. 

9. That said defendant Corporation has occupied said 
public space for its library for a number of years and has, 
yet, since and yet holds said space. But so it is, as your 
plaintiff shows, the said defendant Corporation has unlaw¬ 
fully assumed, intruded, trespassed, and usurped, and now 
holds and appropriates to its self interests, purposes and 
conveniences, this large portion of valuable public space 

in said building to its own private purposes, and has 
6 exercised dominion over and enjoyed the profits and 

emoluments thereof, covering a number of years, 
without lawful authority, therefor. 

10. The defendant Corporation, its members, servants, 
agents, employees, affiliates, and other persons unknown 
to plaintiff as well as some organizations in privity with the 
defendant Corporation, have heretofore conspired, com¬ 
bined, confederated, diverted, and appropriated said valu¬ 
able public space in said Court House Building, making it 
possible for said defendant Corporation to earn great prof¬ 
its, rents, revenues, favors and incomes out of assessments 
made and levied against its membership and licensees and 
invitees from the use of the said private library thereby 
abetting and lending aid to and encouragement to divert 
that part of said building used by it from the purposes for 
which it was authorized and dedicated. 
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11. That from time to time the defendant Corporation, 
has written several and separate letters to the citizens of 
the District of Columbia, including some to the plaintiff, in 
reply to applications made to be granted the use of said 
library on equality with its members and invitees, in which 
letters it has consistently taken the position that plaintiff 
and other interested citizens were ineligible to be granted 
the use of its library, setting up that a by-law of the defen¬ 
dant Corporation calculated to prevent the plaintiff or any 
of his group or kind from being able to have the privilege 
of the use of its library regardless of the fee charged for 
that purpose, many of which letters will be adduced at the 
hearing of this bilk 

12. That the plaintiff is informed and he believes and 
therefore alleges, that several practicing colored members 
of the Bar of the District of Columbia have made applica¬ 
tions from time to time to use said library, tendering 

7 or offering to tender therefor the prevailing fee 
charged by the defendant Corporation, for such ser¬ 
vices to defendant Corporation, but in each instant their 
applications have been as often rejected and service refused 
bv it. 

13. That defendant Corporation has heretofore for a long 
time promulgated certain rules and regulations designed 
capriciously to best promote its and the interest of its mem¬ 
bers, while using this public property without authority 
therefor, with evil design to defraud the plaintiff of his 
property right to practice the profession of the law free 
from unethical practices on the part of the defendant Cor¬ 
poration and its members. The plaintiff says that this is 
unfair competition imposed on him, in that defendant Cor¬ 
poration is using the conveniences of its private library 
as a bait from which it derives emoluments and advantages 
for its members, favored invitees and affiliates, over non¬ 
members of the Corporation thereby aiming to demoralize, 
humiliate, embarrass and to defraud plaintiff of his legit¬ 
imate proprietary property rights derived from the prac¬ 
tice of his profession which he would otherwise earn with¬ 
out this inescapable unlawful interference and practice on 
the part of the defendant Corporation, which interference 
and practice have injured the plaintiff in that he has lost 
and will in the future lose great pecuniary earnings from 
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the practice of his profession which he would otherwise earn 
without the wrongful and injurious practice and interfer¬ 
ence on the part of the defendant Corporation by virtue of 
the access of its private library to its members, favored 
invitees and affiliates and to the great damage and injury 
to plaintiff. 

14. That by Title 18, Section 60 of the Code of the Dis¬ 
trict of Columbia, the Court House Building of the City of 
Washington is legally under supervision and control of the 
Attorney General of the United States, whose office 
8 is in the District of Columbia. 

15. That the plaintiff has communicated with the 
Attorney General and is informed and believes and there¬ 
fore avers that the defendant Corporation has never had 
permission to set up its library in the said Court House 
Building but has usurped and taken over to its private use 
said spaces and has put into effect certain rigid restrictions 
as to who of the public can use said space, without paying or 
accounting to any officer, board, or agency of the Govern¬ 
ment, cither Federal or District for its acts and has hereto¬ 
fore with the aid and abetment of persons unknown to plain¬ 
tiff used said space in violation of the law and in defraud 
of the taxpayers of the District of Columbia and of the 
United States and to personal and immediate injury and 
detriment of your plaintiff and those similarly situated. 

16. That the plaintiff has heretofore communicated with 
and demanded the said Attorney General to cause the defen¬ 
dant to vacate, give up, and remove from said building, as 
it was unlawfully thereon, but said official has unequivocally 
failed or refused so to do, the original of his final letter of 
refusal will be adduced at the final hearing of this suit for 
force. 

17. That the situation created and brought about by the 
defendant Corporation has caused and will in the future 
cause a condition to exist, which is and will continue unend¬ 
ing an abridgement of plaintiff’s constitutional rights, and 
substantial property rights, in violation of the Constitution 
and the Laws of the United States and of the District of Co¬ 
lumbia; that said occupancy as aforesaid is the unlawful 
diversion of public property to the use of a private corpo¬ 
ration for self interest and private purposes and to that 
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extent should be declared both a public and private nui¬ 
sance. 

9 18. That the said building is now and for a long 
time heretofore has been overcrowded, overrun and 

congested, so much so that, at least two of the court rooms 
of the District Court in and for the District of Columbia 
as well as the private judges’ chambers are now located and 
housed in another building to the great inconvenience for 
the expeditious and orderly administration of Justice and 
at the sacrifice of great public expense, while at the same 
time the defendant Corporation usurps and holds said val¬ 
uable space in defiance of the purpose for which the build¬ 
ing was dedicated and at the expense of and injury to the 
individual taxpayers of the District of Columbia and of the 
United States and to great injury to your plaintiff. Nor 
has your plaintiff condoned the grievances complained of. 
On the other hand plaintiff says the said space could very 
well house the what is now detached court rooms and cham¬ 
bers aforesaid and further savs that it was never contem- 
plated by law that this space would be used by a non-gov¬ 
ernmental occupant. 

19. That your plaintiff is desirous that proper proceed¬ 
ings be taken to determine the right of said defendant Cor¬ 
poration to use and occupy to its own private use said oc¬ 
cupied space, and to that end he has, in turn applied to the 
Attorney General and other interested persons have ap¬ 
plied to Chief Justice Alfred A. Wheat, requesting them 
and each of them to take such proper proceedings to alle¬ 
viate the condition complained of, but so it is, that each of 
the said officials have refused to institute the same. 

20. The plaintiff says the United States Marshal John 
B. Colpovs is named party defendant and is sued as such 
because (1) he is charged by lavr with the care and main¬ 
tenance of the said Court House Building pursuant 

10 to which authority he has large sums of money cred¬ 
ited to his account in the United States Treasury 

appropriated currently by the Congress in accordance with 
Title 20 Section 662 of the Code of the District of Columbia 
for the purposes aforesaid and has heretofore disbursed 
and is now disbursing funds toward the upkeep, care and 
maintenance of that part of the building unlawfully 
held and usurped by the defendant Corporation and will 
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continue so to do at the great expense and injury to the in¬ 
dividual taxpayers of the District of Columbia and of the 
United States and to the great injury and damage to your 
plaintiff, unless enjoined from such further action by this 
Honorable Court. 

21. The plaintiff says the Chief Justice Alfred A. Wheat, 
was made party defendant and is sued as such for the rea¬ 
son that aside from his duties imposed by law and all rea¬ 
sonable implications therefrom, (1) the said Chief Justice 
Alfred A. Wheat through color of authority unknown to 
the plaintiff allots space in the Court House Building. (2) 
Plaintiff acting on this information sought to ascertain 
from said Chief Justice Alfred A. Wheat under what color 
of authority the defendant Corporation was occupying said 
space in the Court House Building to which request (3) said 
Chief Justice Alfred A. Wheat refused to disclose the same [ 
thereby plaintiff says condoning, encouraging, coordinating 
and betting with the defendant Corporation to hold said 
space permanently without restraint to a total disregard to 
the direct and immediate interests of the individual taxpay¬ 
ers of the District of Columbia and of the United States 
and to the great injury and damage to your plaintiff. 

22. The Attorney General, Frank Murphy, is named a 
party defendant and is sued as such because (1) he is 
charged and vested by law with the supervision and control 
of the Court House Building. (2) He is charged by law 

with all disbursement of funds, for the care and 
11 maintenance of said Court House Building. All 

disbursements made by defendant Colpoys must be 
made under the direction of said defendant Murphy. And 
for the further reason (3) that said defendant Murphy has 
refused and still refuses to cause the defendant Corpora¬ 
tion to remove from, give up and vacate space occupied by 
it in said building, when demanded by plaintiff so to do, 
and so it is that your plaintiff has no other recourse but 
that to bring this action in his individual right because 
plaintiff says great damage has been done and in the future ; 
will be done to the legal rights of the individual citizens of 
the District of Columbia, and of the United States, and to 
the great damage and injury to your plaintiff. 

23. Plaintiff says that defendants Murphy and Colpoys 
are wholly without authority to disburse funds referred to 
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to-wit; in reference to maintenance and upkeep of the par¬ 
ticular space referred to herein or do the acts or perform 
the acts which they and each of them have done or threaten 
to do as heretofore alleged because 

(1) The disbursement of these particular funds is not 
sanctioned by any law. 

(2) The disbursement of these particular funds, insofar 
as they involve payments of money from the Treasury of 
the United States, are in violation of Article 1, Section 9, 
Clause 7, of the Constitution. That Congress has never ap¬ 
propriated any money for such payments for the sole bene¬ 
fit of defendant Corporation. 

(3) The disbursement of these particular funds, insofar 
as they involve payments of money, belonging to the Dis¬ 
trict of Columbia, from the Treasury of the United States, 
arc in violation of Chapter 4, Section 624, Title 20 of the 
Code of Law of the District of Columbia and unless en¬ 
joined these defendants will continue in spite of lack of au¬ 
thority therefor to make these particular expendi- 

12 tures of public money to the great injury and dam¬ 
age of the individual taxpayers of the District of 
Columbia and of the United States to the great injury and 
damage to your plaintiff. 

24. That the plaintiff avers that mpon the representative 
allegations contained herein, he is an interested person; 
and believes and relies on his right to institute this suit and 
on his direct interest in the uses to which this aforesaid 
public building may be used when it is being used in diver¬ 
sion from which it was dedicated and since maintained. 

25. That the plaintiff has no remedy except by the exer¬ 
cise of the jurisdiction of this Honorable Court. 

26. That the plaintiff believes that upon proper showing 
a temporary injunction against the defendant Corporation 
should be granted and thereafter upon final hearing it 
should be made permanent. 

27. That the aforesaid action by the defendant Corpora¬ 
tion should be declared a nuisance and should thereupon be 
abated. 

28. That defendant Corporation, be required to discover 
by what color of right, if any it has, to occupy said part of 
said Court House Building at the costs and expense of the 
individual taxpayers of the District of Columbia and of the 
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United States not excepting the time when any alleged 
agreement was made, and the agency of the Government 
granting the same. 

29. That defendant John B. Colpoys should be restrained 
and temporarily enjoined from further disbursing any 
funds, appropriated by the Congress or which may here¬ 
after be appropriated and held to his account in the Treas¬ 
ury of the United States for the maintenance and care of the 
Court House Building, towards furnishing, supplying, ac¬ 
commodating, and from bearing any expenses of the defen¬ 
dant Corporation and thereafter be made permanent. 
13 30. That the defendant Alfred A. Wheat be re¬ 

quired to discover by what color of authority, if any 
lie lias, to allow and suffer the defendant Corporation to 
appropriate to its self interests the space referred to herein 
in the Court House Building. Not excepting any proposed 
agreement had with any agency of the Government. 

31. That defendant Attorney General Frank Murphy 
should be restrained and temporarily enjoined from dis¬ 
bursing any funds appropriated by the Congress or which 
may hereafter be appropriated and held to the account in 
the Treasury of the United States for the maintenance and 
care of the Court House Building, towards furnishing, sup¬ 
plying, accommodating, and from bearing any expenses of 
the defendant Corporation, and thereafter to be made per¬ 
manent. 


32. That defendant Attorney General Frank Murphy dis¬ 
cover by what color of right he has allowed the defendant 
Corporation to appropriate to its self interests the space 
referred to in the Court House Building, not excepting the 
time any agreement was made, if any, and by whom. 

33. That upon final hearing of this cause a mandatory in¬ 
junction should be granted commanding the defendant At- 
General Frank Murphy to cause the defendant Corporation 
to remove its library from the said Court House Building 
and to repossess this valuable space for the use for which 
it was contemplated and dedicated, in pursuance to Title 18 


Section 60 of the Code of Laws of the District of Columbia. 


THE PREMISES CONSIDERED, therefor plaintiff 


prays: 

1. That the Court will grant the necessary process re¬ 
quiring the defendants and each of them, to appear and an- 


I 

I 


i 

i 
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swer this bill and to show cause if any they can why the 
prayers of the plaintiff’s petition shall not be 

14 granted. 

2. That the Court pass a temporary restraining 
order against the defendants John B. Colpoys and Frank 
Murphy and each of them enjoining them and each of them, 
their officers, agents and all persons acting in aid for them, 
and their successors in office from disbursing any funds for 
personal services appropriated by Congress to meet any 
expenses for the maintenance and care of the space in the 
Court House Building occupied by the defendant Corpora¬ 
tion. 

3. That the Court enter a preliminary injunction to the 
like effect after notice and hearing of the temporary re¬ 
straining order. 

4. That the Court enter a final order upon final hearing 
to the like effect. 

5. That the Court pass a mandatory injunction directing 
defendant Frank Murphy to institute appropriate action or 
proceeding for the purpose of repossessing said space in 
Court House Building or abatement of the nuisance herein 
complained of. 

6. That the Court require Chief Justice Alfred A. Wheat 
to discover the source of authority if any he has to permit 
the defendant to occupy rent free, the large space in the 
Court House Building. 

7. That the Court require the defendant Attorney Gen¬ 
eral Frank Murphy, to discover the source of authority if 
any he has to permit the defendant Corporation to occupy 
rent free the large space in the Court House Building, not 
excepting the time when any agreement if any there was 
with the defendant Corporation to hold and occupy said 
space. 

8. That the Court name some disinterested party to serve 

and make due return of service of summons directed 

15 to defendant the United States Marshal John B. Col¬ 
poys. 

9. That the Court pass an order on proper motion there¬ 
for requiring the defendant Corporation to show cause why 
it should not be temporarily enjoined and restrained from 
maintaining and perpetuating the nuisance set out in plain¬ 
tiff’s bill; and that upon return of the said motion the de- 
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fendant Corporation be temporarily enjoined and re¬ 
strained from carrying out the grievances complained of. 

10. That the Court upon final hearing declare this occu¬ 
pancy by the defendant Corporation a nuisance and grant 
final judgment perpetually enjoining defendant Corpora¬ 
tion from continuing and maintaining this nuisance. 

11. That the Court grant judgment for plaintiff, the costs 
herein expended and 

12. For such other and further relief in the premises as 
to justice and equity may appertain, etc. 

HUVER I. BROWN 
Plaintiff 


District of Columbia, ss : 

I, Huver I. Brown, on oath say that I have read the fore¬ 
going amended bill by me subscribed and know the contents 
thereof; that the statement of facts therein made upon my 
personal knowledge are true and those made upon informa¬ 
tion and belief, I believe to be true. 

HUVER I. BROWN 
Plaintiff 

Subscribed and sworn to before me this 19th day of April, 
A. D., 1939. 

AUGUSTUS W GRAY 
(Seal) Notary Public, D. C. 

JAMES G. TYSON 

Attorney for Plaintiff. 


16 Motion of the Defendant, the Bar Association of the 
District of Columbia, Inc., to Dismiss Amended 
Complaint 

Filed May 8 1939 

* * # • 

The defendant, The Bar Association of the District of 
Columbia, Inc., moves the Court to dismiss the action be- 
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cause the amended complaint fails to state a claim against 
this defendant upon which relief can be granted. 

WALTER M. BASTIAN 

by H. I. Q. 

GODFREY L. MUNTER 

by H. I. Q. 

HENRY I. QUINN 
Attorneys for Defendant , The 
Bar Association of the District 
of Columbia, Inc. 

James G. Tyson. 

615 F Street, N. W., 

Huver I. Brown, 

811 Fla. Ave., N. W., 

Attorneys for Plaintiff. 

Please take notice that the points to be submitted in sup¬ 
port of this motion, and the authorities intended to be used, 
are attached hereto. The rules of the above-named Court 
require that if you oppose the granting of the same, you 
shall within five days from the date of service of a copy 
thereof upon you, or such further time as the said Court 
may grant, or as the parties to this suit may agree upon, 
file in reply with the Clerk of said Court, a statement of the 
points and authorities upon which you rely and serve a copy 
thereof upon counsel for the defendant, The Bar Associa¬ 
tion of the District of Columbia, Inc. 

WALTER M. BASTIAN 

by H. I. Q. 

17 GODFREY L. MUNTER 

by H. I. Q. 

HENRY I. QUINN 
Attorneys for Defendant 

Service of the foregoing motion and notice, and of points 
and authorities in support thereof, and receipt of a copy 
of same acknowledged this S day of May, A. D., 1939. 

JAMES G TYSON 

RYK 

Attorneys for Plaintiff 
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Points and Authorities in Support of Motion &e. 

♦ # # 

1. The Amended Bill of Complaint shows that the plain¬ 
tiff has no such interest as to entitle him to maintain this 
suit. 

Newman vs. Frizzell, 238 U. S. 537; 59 L. Ed. 1446 
Frothingham vs. Mellon, 262 U. S. 447 
Mangano vs. Hamilton, 292 U. S. 40 

2. The Amended Complaint shows that the ‘ * Court House 
Building” is under the control of the Attorney General of 
the United States, and that this defendant occupies the 
space referred to in the Amended Complaint with the per¬ 
mission of the Attorney General. 

“The general rule is that the judicial power will not be 
interposed, either by mandamus or injunction, to limit or 
direct the action of public executive officers in respect to 
pending matters within their jurisdiction and control. In¬ 
terference in such a case would be to interfere with the or¬ 
dinary functions of government.” 

68 Appeals, D. C. 246-248-249. Proctor and Gamble 
vs. Coe. 

' 

18 3. The Amended Complaint does not allege that 

the Act of Congress which placed the control of the 
Court House under the Attorney General, so expressly 
limited the use to which space in it might be put as to de¬ 
prive him of all discretion. It is apparent from the alle¬ 
gations of the Amended Complaint that this is an attempt 
to control the discretion of the Attorney General by in¬ 
junctive process against this defendant, The Bar Asso¬ 
ciation of the District of Columbia, Inc. Where discretion 
exists the judgment of an executive officer cannot be limited 
or directed by the Courts. 

U. S. ex rel G . C. Roughton vs. Ickes, 

W. L. R. of January 27, 1939, pages 79-81 
68 Appeals, D. C. 246-248-249, Proctor and Gamble 
vs. Coe. 

WALTER M. BASTIAN 
GODFREY L. HUNTER 
HENRY I. QUINN 
Attorneys for Defendant, The 
Bar Association of the District 
of Columbia, Inc. 
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Memorandum 


MAY 17 1939 

Stipulation regarding hearing of motion to dismiss— 
filed. 


19 Motion of Defendants Frank Murphy, et al. 

Filed June 19 1939 
• # * 

The defendants, Frank Murphy, Attorney General of the 
United States, Alfred A. Wheat, Chief Justice, District 
Court of the United States for the District of Columbia, 
and John B. Colpoys, United States Marshal for the Dis¬ 
trict of Columbia, by their attorneys, move to dismiss the 
amended complaint herein filed as to them, and each of 
them, on the ground that the complaint fails to state a 
claim upon which relief can be granted against them, or 
anv of them. 

DAVID A PINE 

United States Attorney 

H. L. UNDERWOOD 

Assistant United States Attorney 
Attorneys for Defendants, 


Points and Authorities in Opposition to Motion to Dismiss 

Amended Complaint dec. 

Filed July 10 1939 

• # * 

1. The Amended Bill of Complaint shows that the plain¬ 
tiff has such substantial, direct and immediate interest as 
to entitle him to maintain this suit. 

The Amended Complaint shows that the plaintiff is a 
taxpayer of the District of Columbia, and as such has a 
direct and personal interest in the affairs of the District of 
Columbia, including taxation and public buildings owned 
or partly owned by the District of Columbia, as is this 
Court House Building and has been directly and 
20 personally injured by the unlawful conduct of the 
defendants and each of them. 
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Bradfield v. Roberts, 122 App. D. C. 453 
Cummins vs. Burleson 40 App. D. C. 500-508-509. 
McCarter v. Dugan 74 N. J. Eq. 251, Title 20, Sec. 
662. Pg. 244 Code of Law of the District of Co¬ 
lumbia, Civil Sundry Bill Approved July 1, 1916, 
et seq. 

2. The Complaint shows that the plaintiff has sought per¬ 
mission from the defendant in immediate possession or con¬ 
trol of the space referred to in the Bill of Complaint as 
well as to other defendants set out herein to use the space 
on equality with its members and invitees but such per¬ 
mission was refused and that therefore he has such an 
interest as is sufficient to maintain this suit. 

Mass. v. Mellon (Frothingham v. Mellon) 262 U. S. 
447-486 et seq. 

Crampton v. Zabriskie 101 U. S. -601, 609 
Bradfield v. Roberts 175 U. S. -291, 295 

3. The injury suffered by the plaintiff is not in common 
with the general public even though the nuisance created 
and maintained by the defendant corporation is both public 
and private. The plaintiff suffers a direct and personal 
injury as an officer of the Court and taxpayer, in that his 
individual and constitutional rights are violated. 

United States Constitution 
Fairchild v. Hughes 258 U. S. 126-129 
Bradfield v. Roberts 175 U. S. 291-295 

4. Where an executive officer flagrantly abuses any dis¬ 
cretionary power that he has and where he exceeds the 
limit of his authority the Courts will interfere. 

Proctor & Gamble v. Coe, 68 App. D. C. 246-248-249 
U. S. v. United Verde Copper 198 U. S. 207 
Curry v. District of Columbia, 14 App D. C. 423 
Waite v. General Appraiser 246 U. S., 606 
Philadelphia Co. v. Stimson 223 U. S. 605-619-620. 

21 5. The plaintiff contends that the title to the Court 

House Building in in the United States Government 
and the District of Columbia Municipal Government. (See 
Civil Sundry Bill approved July 1, 1916, et seq.) But says 
this suit is directed against officers of the United States 
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Government and Trustees of the property of the District 
of Columbia Municipal Government, by the plaintiff whose 
rights or property they have invaded and as such does not 
involve the United States Government as an indispensable 
party. 

Philadelphia Co. vs. Stinison 223 U. S'. 606, 619 

Plaintiff says that the duties of the Marshal of the Dis¬ 
trict of Columbia, are set out in the Code of Laws of the 
District of Columbia and the general statutes of the United 
States and he is being sued in proper person. 

Title 18 Sec. 311—Pg. 126—Code of Laws of the Dis¬ 
trict of Columbia 

Plaintiff does not allege through whom the Honorable 
Chief Justice Alfred A. Wheat got authority to exercise 
control over space in the Court House Building, but con¬ 
tends there is no authority therefor and that Chief Justice 
Wheat cannot be acting under any lawfully delegated au¬ 
thority given him by the Attorney General as Congress 
vested control of the building in the Attorney General and 
that said Attorney General cannot redelegate such author¬ 
ity to Chief Justice Wheat or any one else. It is the gen¬ 
eral rule of constitutional law that government executive 
officers cannot redelegate their vested powers, unless au¬ 
thority to that end is specifically granted by Congress; nor 
can they divest themselves of the discretion with which they 
have been clothed. 

Clark v. Washington, 12 Wheaton—Pg 40 
22 Conclusion 

It is respectfully submitted that the defendants’ Motion 
to Dismiss be overruled. 

JAMES G. TYSON 
Attorney for Plaintiff. 

Order Sustaining Motions to Dismiss Amended Complaint 
and Dismissing Complaint 

Filed October 10 1939 

* # * 

This cause came on to be heard on the motion of the de¬ 
fendant, The Bar Association of the District of Columbia, 
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Inc., to dismiss the amended bill of complaint and the mo¬ 
tion of defendants Frank Murphy, Attorney General, Al¬ 
fred A. Wheat, Chief Justice of the District Court of the 
United States for the District of Columbia, and John B. 
Colpovs, United States Marshal for the District of Co¬ 
lumbia, to dismiss the amended bill of complaint, and 
thereupon and upon consideration thereof, it is, this 10th 
day of October, 1939, 

ORDERED that the said motions be, and the same are, 
severally sustained, and that the amended complaint be, 
and the same is, hereby dismissed. 

JENNINGS BAILEY 
Justice 

Seen: 

JAMES G. TYSON 
Attorney for Plaintiff 

O. K. 

HENRY I. QUINN 

GODFREY L. MUNTER bv H. I. Q. 

WALTER M. BASTIAN by H. I. Q. 

Atty’s for Bar Ass’n. 


23 Notice of Appeal 

Filed October 19 1939 
# * # 

Notice is hereby given this 19th day of October 1939, that 
the plaintiff Huver I. Brown, hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 10th day of Oc¬ 
tober, 1939, in favor of the defendant Bar Association, 
Inc., et al., against said plaintiff, Huver I. Brown 

JAMES G. TYSON 
Attorney for Huver 1. Brown 

Memoranda 

October 19 1939 

$5.00 Deposit by Tyson, Clerks Cost on Appeal—filed. 
October 27 1939 

Cost Bond ($250.00) on appeal—filed. 
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Assignment of Errors 

Filed October 30 1939 

* * # 

Now comes the plaintiff and assigns as errors the ac¬ 
tion of the Court in the following matters : 

1. The Court erred in granting the defendants’ motion 
to dismiss the amended complaint. 

24 2. The court erred in dismissing the amended com¬ 

plaint. 

JAMES G. TYSON 
Attorney for Plaintiff 


Designation of Record 

Filed October 30 1939 
# # # 

The Clerk will please prepare the transcript of record 
on appeal and include therein: 

1. Memorandum: Complaint filed January 18, 1939. 

2. Memorandum: Defendant’s motion to dismiss filed 
February 9, 1939. 

Memo: 

3. Stipulation extending time to file opposition to motion 
to dismiss filed February 15, 1939. 

Memo: 

4. Order dismissing complaint permitting amended 
Complaint including new defendants to be filed March 31, 
1939. 

5. Amended complaint filed April 19, 1939. 

6. Motion of defendant No. 1 to dismiss amended com¬ 
plaint with P & A. filed May 8,1939. 

7. Memo: Stipulation extending time to file opposing 
defendant No. 1 filed May 17,1939. 

8. Motion by defendants Nos. 2, 3, & 4 to dismiss amended 
complaint filed June 19, 1939. 

9. Plaintiff’s P & A opposing motion of defendants Nos. 

2, 3, & 4. Filed July 10,' 1939 
25 10. Order sustaining motions to dismiss amended 

complaint. Filed Oct. 10, 1939 
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11. Notice of Appeal. Filed Oct. 19,1939 

Memo: 

12. Deposit of Clerk’s cost on appeal. Filed Oct. 19,1939 

13. Appeal bond of $250.00 Filed Oct. 27, 1939 

14. Assignment of errors. 

15. This designation. 

JAMES G. TYSON 
Attorney for Plaintiff. 

I do hereby certify that a copy of the foregoing Desig¬ 
nation of Record has been served upon the defendants herein 
by mailing a copy thereof to their attorneys, Henry I. 
Quinn and H. L. Underwood, at their respective offices, 
Woodward Building and Courthouse, Washington, D. C. on 
the 30th day of October, 1939. 

JAMES G. TYSON 
Attorney for Plaintiff. 


26 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of 
the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 25, both 
inclusive, to be a true and correct transcript of the rec¬ 
ord, according to directions of counsel herein filed, copy 
of which is made part of this transcript, in cause No. 
1353, Civil Action, wherein Huver I. Brown is Plaintiff 
and The Bar Association of the District of Columbia, 
Inc., et al., are Defendants, as the same remains upon 
the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washing¬ 
ton, in said District, this 21st day of November, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7552. Huver I. Brown, Ap¬ 
pellant, vs. The Bar Association of the District of Co¬ 
lumbia, Inc., et al. United States Court of Appeals for 
the District of Columbia. Filed Nov 22 1939. Joseph 
W. Stewart, Clerk. 
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United States Court of Appeals for the 
District of Columbia 


October Term, 1939. 


No. 7552. 


SpECIAL (’ALE X DAR. 


HUVER I. BROWN, 

Appellant, 

vs. 

THE BAR ASSOCIATION OF THE DISTRICT OF 
COLUMBIA, Inc., FRANK MURPHY, Attorney 
General of the United States, ALFRED A. WHEAT, 
Chief Justice, United States District Court for the 
District of Columbia, et al. 


Appeal from the District Court of the United States 


For the District of Colombia. 


BRIEF ON BEHALF OF APPELLANT. 


Jurisdictional Statement. 

This is a civil cause by amended complaint (R-2) 
arising under the Common Law: United States Con¬ 
stitution: Article 1. Amendment Five, and as a whole: 


Laws of the District of Columbia, (Title IS Sections 
2G, 101-102-103 D. C. Code; Laws of the United States, 
Xew Federal Rules May 7, 1934, under authority of 
Title 2S Sections 723a, 7231>, 723c: and Civil Powers 
of the District Court of the United States for the 
District of Columbia. 


All parties to the complaint (R-3) are adult citizens 
of the United States or subject to its jurisdiction and 
are residents, or subject to the Laws, of the District 
of Columbia and have been personally served with 
process. All acts complained of (R-5-10) have taken 
place in the District of Columbia. Upon action of the 
District Court in sustaining defendants' Motions to 
Dismiss and an Order dismissing: amended complaint, 
plaintiff now appeals to this Court as provided for in 
Title IS Section 2(5 Code of Laws of the District of 
Columbia. 

As a matter of convenience the parties will be desig¬ 
nated as plaintiff or defendant in accordance with their 
position in the Court below. 


Statement of Case. 

The plaintiff in his amended complaint (R-2) shows 
that the defendant Corporation has usurped and taken 
over for its own private use, a large valuable space in 
the Court House Building (R-5-7-rr17)) which houses 
the now District Court of the United States for the 
District of Columbia to set up its own private law 
library for the use and private gain of its members 
and affiliates, to the great injury of the plaintiff and 
all other Colored members of the Bar who are similar- 
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ly situated and who have been barred by the action 
of the Corporate body, and is in fact a nuisance. 

Plaintiff seeks to have this nuisance abated and il¬ 
legal acts enjoined. The several other defendants, the 
plaintiff complains, by reason of their position, as 
executive or judicial officers of the government, and 
their illegal and unconstitutional conduct have com¬ 
bined, confederated or have acted separately for the 
•-impose of lending aid and abetment to the defendant 
Corporation to carry out this unlawful purpose to the 
great injury of the plaintiff and those similarly sit¬ 
uated. The plaintiff seeks to have the Courts enjoin 
these illegal actions as set out in the amended com¬ 
plaint. (R-12.) 

The defendants filed their several motions to dismiss 
citing points and authorities to which plaintiff filed 
points and authorities in opposition. 

These motions were submit ted to the C ovri below 
without argument at the ('ourt's request and motions 
were sustained, however the Court gave no indication 
upon what ground it based its derision wherefore the 
plaintiff has no other alternative than to treat each 
ground assigned bg the movant below in demonstrat¬ 
ing the error of the Court's derision, (R-18-19.) 

The pertinent facts are: 

On December 21, 1!>20, the Bar Association was in¬ 
corporated under the laws of the District of Columbia, 
(R-3) among other things, “to own and maintain a law 
library for the list* and reference of the membership 
of the Association. The Corporate body took over 
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the library of the former Association (K-5) and with¬ 
out seeking permission from any source took over the 
space in the Court House Building formerly occupied 
by the Association and set up the library as its own. 

Several bar organizations (R-G) and individuals in 
the District of Columbia requested the right to use the 
library on par with the members of the Corporate 
body, including the Washington Bar Association, a 
Colored group, and the plaintiff. The plaintiff, a 
member of the Bar of the District of Columbia in good 
standing and a Xegro, and other members of his race 
made applicatoin for the use of the library but were 
denied the privilege because of their race or color (R- 
G). After several attempts on the part of Colored 
lawyers who were and are consistently denied the 
privilege, the plaintiff in turn complained to the At¬ 
torney General, (R-7) who is charged by law with the 
supervision and control of the Building, and to Chief 
.Justice Alfred Wheat, (R-S) whom it is alleged had 
and has charge of the allotment of space in the build¬ 
ing. Bach has refused or failed to remedv the com- 
plaint. 

During all the years up to and including the present 
date the present Court House Building as originally 
built, enlarged and improved, was and is a government 
owned and controlled institution and has been dedi¬ 
cated as a public court house building. (R-4.) It was 
enlarged and improved beginning in 191G as the result 
of an initial appropriation of $200,000.00 approved 
July 1, 191G as well as subsequent appropriations 
et seq. All these moneys came out of the treasury of 
the United States at the ratio of fifty percent by the 
District of Columbia and fifty percent by the Federal 


Government. Among other methods this money was 
and is raised by taxes and general assessments. (R-4.) 
The upkeep and general expenses are raised and spent 
by the ratio sixty percent by the District of Columbia 
and forty percent by the Federal Government and in 
the manner as set out. (R-S.) 

The title to the land is in the Federal Government. 
(R-4.) 

The plaintiff and those he represents claim that 
they were, and are required to help pay the taxes that 
provided and provide the revenues to build and main¬ 
tain these premises which house rent-free the library, 
and furnishes the space used with heat, electricity, 
janitor service, etc., on a twenty-four hour basis. 

Several of the Court Rooms and Judges’ Chambers 
were forced to be moved to another building some 
distance away presumably from lack of space in the 
“Court House Building” (R-8) while the library space 
referred to was suffered to remain without inter¬ 
ference. Meantime the members of the Corporation 
by invitation extended commune with the judges and 
other officials and allow library privileges to said 
parties gratis, these privileges in proximity to most 
of the Court Rooms and private Chambers of the 
Judges and offices of other officials. In addition its 
members are practicing law and competing directly 
with the plaintiff (R-(i) and those he represents even 
though they must pay taxes which are in part used to 
pay expenses caused by the use of the space. 

Plaintiff claims that this action on the part of the 
Corporation and the subsequent non-action on the part 


6 


of the government officials in charge of the building, 
and necessarily the space, was and is a violation of his 
constitutional rights as set cut in Amendment Five, 
of the Constitution of the United States and a violation 
of the general laws of the United States and of the 
District of Columbia. (R-7.) 

This action is brought against the Corporation claim¬ 
ing that its library set up without authority and by 
usurpation is in fact a nuisance, both private and 
public, to abate such nuisance (R-7-8) and also to enjoin 
the Attorney General (R-ll) and the Marshal (R-ll) 
who are charged by law with the supervision and con¬ 
trol of the building and to make certain expenditures 
re: upkeep, etc., and be made to act in accordance with 
law, and to enjoin the Chief Justice Alfred Wheat, 
if he had legal authority to allot space, from acting in 
an executive as distinguished from judicial capacity 
without authority of law. And if the Court finds the 
Corporation has in fact had permission to use the 
space referred to, to enjoin such use until and unless 
it uses the space in conformity with the Constitution 
and general laws of the land and of the District of 
Columbia. 


Statement of Points. 

1. The Court erred in granting the defendants * 
motions to dismiss the amended complaint. 

2. The Court erred in dismissing the complaint. 

3. There is no theory of law which prevents a per¬ 
son, who is personally injured and whose property 
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rights have been invaded by other persons which bars 
the injured person from seeking relief in the Courts 
and having his cause adjudicated in accordance with 
law. 

4. The defendant corporation’s action locating and 
maintaining its private law library in the Court House 
Building is a nuisance and should be abated. 

5. The defendant corporation in deliberately pro¬ 
mulgating its by-laws and acting in conformity there¬ 
with, barring Negro lawyers the right to enjoy the 
privileges of their library in the Court House Building, 
whether with or without permission is an attempted 
illegal and discriminatory use of space in the Court 
House Building, in violation of the public policy of the 
iand. 

6. The Attorney General has been delegated no such 
right as to allow him to give permission to any private 
organization the use of public space in the Court House 
Building, under his supervision and control. 

7. The Attorney General has been delegated no 
such power allowing him to give permission to any 
private organization, which by its by-laws sets up 
racial discrimination, the use of space in the Court 
House Building under his supervision and control. 

8. The Attorney General must act in accordance 
with authority granted and when informed of illegal 
appropriation without his knowledge of space in the 
Court House Building under his supervision and con¬ 
trol should cause such private organization to imme- 
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diately vacate and give up said space, especially when 
such private organization attempts as part of its policy, 
as expressed by their by-laws, to set up racial bars. 

9. The law has never contemplated that a power 
delegated specifically to a member of the executive 
branch to be in turn delegated by that member to an 
officer of the Judicial branch of the government, not 
ministerial in its nature, and any attempt to so delegate 
such power is without sanction of law. 

10. There is no such principle of agency which will 
allovr a claim of immunity from suit by an agent where 
such agent claims that in carrying out instructions of 
the principal to do an unconstitutional and illegal act 
his act is the act of the principal. 

11. This is not a suit against the United States but 
against officials personally who have performed or are 
threatening to perform illegal and unconstitutional 
acts. 

Summary of Argument. 

1. The plaintiff has a justiciable interest which 
entitles him to maintain this suit. 

2. The action by the defendant corporation in set¬ 
ting up and maintaining its private library in the Court 
House Building is a nuisance and should bo abated. 

3. This is not a suit against the United States, nor 
is the United States a necessary party. 

4. Courts will give relief against grievances when 
an executive officer charged by law with discretionary 
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power, abuses his discretion, acts capriciously and 
arbitrarily, and exceeds the authority granted. 

5. The Attorney General cannot delegate a power 
to a member of the Judiciary that has been delegated to 
him alone by the Congress. 

6. The Marshal is a proper party and should be 
held liable for his acts. 

ARGUMENT. 

The plaintiff has a justiciable interest which en¬ 
titles him to maintain this suit. 

The plaintiff is a citizen of the United States, a resi¬ 
dent and taxpayer of the District of Columbia; a mem¬ 
ber of the Bar of the District of Columbia actively 
engaged in the practice of law for more than twenty 
years and in good standing; a member of the Colored 
race; and a representative of a class of persons too 
numerous to mention as parties plaintiff. 

As a citizen of the United States he can show that 
he has been injured directly and immediately by the 
defendants and each of them in a way not in common 
with citizens, as such, in general. 

He claims that his rights, under the Constitution, 
have been violated both personal and property, by the 
defendants and each of them and unless he be allowed 
to bring these violations to the attention of the Courts 
so that they may be adjudicated he will be denied due 
process of law as allowed him under Amendment Five 
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of the Constitution of the United States. In addition 
the plaintiff is a resident and taxpayer of the munic¬ 
ipality of the District of Columbia by reason of which 
he has such interest in the municipal affairs of the 
District of Columbia sufficient to bring this suit. He 
claims that municipal funds are being spent on ac¬ 
tivities that are in violation of the law, and in addition 
his personal and property rights are being interfered 
with in the District, presumably under the sanction of 
a right, which is and was never contemplated in the 
field of law in this jurisdiction. This specific right 
has been ruled on favorably in many cases before the 
State Courts as well as in the District and the Supreme 
Courts of the United States. (Bradfield v. Roberts, 
175 U. S. 291, 295; Crampton vs. Zabriskie, 101 U. S. 
600, 609; McCarter vs. Dugan, 74 N. J. Eq. 251.) 

And further the plaintiff claims that for over a long 
period of time he was and is a member of the Bar of 
the District of Columbia in good standing, and claims 
the right to practice in accordance with the oath ad¬ 
ministered and by the law of the District of Columbia 
and law of the land. 

The right to practice law is a property right. He 
is entitled to practice without molestation so long as 
he conducts himself properly and believes that he 
should not be subjected to unfair competition on the 
part of any other lawyers or officers of the Court. The 
plaintiff believes that this right is equal to but not 
greater than any other member of the bar regardless. 
So when he is forced to practice under conditions such 
as is present and complained of, where simply because 
he is a Negro he is not allowed the use of a library 
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which occupies a large space in the public Court House 
Building on par with members of the Corporation or 
their affiliates yet is forced by law to help support and 
maintain the space referred to, he claims he has suf¬ 
fered a personal injury, his property rights have been 
interfered with to his great injury and damage and for 
this breach of his fundamental rights he has redress 
to the Courts. Rev. St. 5508 U. S. Comp. St. 1901, 
page 3712. 


The plaintiff submits that the conduct of the Cor¬ 
poration is illegal and actionable and those executive 
and judicial officers who sub-silentio or otherwise have 
given permission to the Corporation have themselves 
and each of them violated the personal and property 
rights of this officer of the Court and have by their 
own acts subjected themselves to the jurisdiction of 
the Court by the deprivation of liberty and property 
against the provision of the Fifth Amendment to the 
Constitution, the laws of the District of Columbia, and 
against public policy. (Philadelphia Co. v. Stimson, 
223 U. S. 605, 619, 620. Waite v. General Appraiser, 
246 U. S., 606.) 

The fact that members of the Corporation practicing 
law as they do in competition with the plaintiff and 
those lie represents have taken over the space referred 
to or have been given such permission is additionally 
reprehensible when considering Colored clients seek¬ 
ing to adjust their rights and privileges. It is a matter 
of common principle that a person black or white, will 
not employ a lawyer to proceed in a matter relative 
to rights in general who does not enjoy full rights and 
privileges of the Bar and especially so then they feel 
that a government or the Courts aid in placing certain 
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bars against him. Nor is it inconceivable that Judges 
enjoying privileges extended to them in the premises 
might as any other humans unconsciously show their 
appreciation by granting favors within their power 
relative to appointments without and perhaps uncon¬ 
sciously considering others or Colored lawyers who 
are by law entitled to a like consideration, but who are 
kept in the background by reason of the illegal action 
on the part of the Corporation or certain judicial and 
executive officers or all, in direct violation of the public 
policy as well as the laws of the land. The Courts of 
the District of Columbia are for the equal use of all 
the qualified lawyers and all of the public; and it is a 
violation of a fundamental principal of equality to 
attempt to give an exclusive privilege in them, or in 
any part of them, to any person, company or organiza¬ 
tion whatsoever, to the exclusion of others equally 
entitled. (Curry v. District of Columbia, 14 App. D. C., 
423.) 

When the Corporate body usurped and set up its 
library in the space in the public Court House Build¬ 
ing and denied the use of that space to the plaintiff 
or to the public for reasons shown or even without 
reason, to the great injury and damage to the public 
at large and to the plaintiff and those he represents 
especially, they have in fact set up and are maintaining 
a nuisance both public and private and are subject 
to action in the Courts by the individuals injured be 
it by the Attorney General or other officer on behalf 
of the public or the individuals themselves. (George¬ 
town v. Alexander, 12 Pet 91, 34 L. Ed. 10-12. District 
of Columbia v. Totten, 55 Apps. D. C. 312, 317, 318.) 
Nor are they to be protected because officials in charge 
have taken a “hands off” policy. 
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Whether the officials of the government in charge of 
the Court House Building and the space therein have 
taken a “hands off” policy or have given permission 
for such illegal use is immaterial as in either instance 
they have not acted in accordance with the law of the 
land and the District of Columbia. Nor are they im¬ 
mune to judicial process for their unlawful and uncon¬ 
stitutional acts. It is a cardinal principle of the law 
that when government officials act in excess of author¬ 
ity granted or not in accordance with such authority 
or in consonance with an unconstitutional statute their 
actions are subject to review by the Courts at the in¬ 
stance of the parties injured as result of their illegal 
conduct. (Waite v. Gen. Appraisers, 246 U. S. 606. 
Philadelphia Co. v. Stimson, 223 U. S. 605, 619, 620. 
Noble vs. Union River Co., 147 U. S. 165, 171; The 
American School of Magnetic Healing v. McAnulty, 
187 U. S. 94; Franklin Twp. v. Tugwell, 66 App. D. C. 
42, 46.) 

And further as a representative of a class of per¬ 
sons similarly situated whose grievances are in the 
main identical with those of the plaintiff whose equit¬ 
able, legal and constitutional rights and privileges 
have been affected in the same manner in that each 
has been personally injured in a way not in common 
with the public in general by the illegal conduct of the 
defendants and each of them as set out in the amended 
complaint. (R-2.) 

The action by the defendant Corporation by setting 
up and maintaining its private library in the Court 
House Building is a nuisance and should be abated. 

The manner of the use of space in which the library 
is operated constitutes a nuisance. 
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Since the corporate body has refused to answer the 
charge in either the original or amended complaint, 
that its action in setting up its library without per¬ 
mission and in addition its attempt to set up a dis¬ 
criminatory use of that library by its own rules must 
be presumed; that for the purpose of the record it has 
admitted and has in fact set up and is maintaining a 
nuisance both private and public, and that it is earn¬ 
ing great profits, emoluments etc., by using this public 
space for private purpose at the expense of the tax¬ 
payers and in violation of the Constitution and laws of 
the United States and District of Columbia. 

About whether or not a person may maintain an 
action to abate an admitted private nuisance is gen¬ 
erally recognized, likewise an individual who sustains 
an injury peculiar to himself may have relief against 
a public nuisance, and is entitled to proceed in a civil 
action for the abatement of, or an injunction against 
the nuisance. (Miss. etc. R. Company vs. Ward, 2 
Black 487, Indiana Water Company vs. Straw^board 
Company, 57 Fed. 1000; Woodruff vs. North Bloom¬ 
field, 16 Fed. 25; Georgetown v. Alexander, 12 Pet. 91; 
34 L. Ed. 1012; D. C. vs. Totten, 55 App. D. C. 312, 317, 
318.) 

In his amended complaint plaintiff states that he 
and other Colored lawyers were barred from any 
privilege in the library solely because of race or color, 
(R-ll) that the Corporate body did in fact usurp the 
space used by its library in that it had never had per¬ 
mission on the part of the Attorney General (R-5) to 
set up its library, nor did it seek any permission; that 
this action did in fact not only injure the public at 
large in that it usurped, used and is using the space 
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referred to at public expense and to the injury and in¬ 
convenience of the public at large but also the Colored 
lawyers and your plaintiff whom he represents in 
particular in that it is using this large public space in 
a public Court House Building, dedicated for that pur¬ 
pose in direct competition with Colored lawyers and 
the plaintiff who are in fact by law forced to share 
expenses for the upkeep and maintenance of this ad¬ 
mitted usurpation. Nor is the “speaking demurrer” 
(R-15 #2) to be considered in the determination of this 
matter bv their motions to dismiss. 

This Court has ruled that a nuisance may exist not 
only by reason of doing an act (barring Colored law¬ 
yers library privileges by its own rules) but also by 
omitting to perform a duty, (by seeking permission 
to set up its library in conformity with the laws). 
Even if it had sought and received permission to set 
up its library in the “Court House Building,” it would 
nevertheless be a nuisance by reason of its negligent 
use or operation by barring lawyers the privilege 
sought solely because of race or color. “A nuisance 
is a condition rather than an act.” (Dana v. The 
Rock Creek Railway Co., 7 Apps. D. C. 482; New York 
Continental Jewell Filtration Co. vs. Wynkoop, 29 
App. D. C., 594.) 

"While the special injury which will entitle an in¬ 
dividual to relief against a public nuisance must be 
of a substantial character, (South Ex. v. Long, 202 
Fed. 462) it is not necessary the damages therefrom 
should be considerable and consequential rather than 
direct damage is sufficient to support the action. 
(Kuhn vs. Illinois Cent., Ill A. 323.) 
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“The number of persons who are specially in¬ 
jured by such nuisance does not affect the right of 
action for such injury or make their injury iden¬ 
tical with that of the public at large, but any such 
persons may maintain an action for the nuisance. ’ ’ 
(District of Columbia vs. Totten, 55 App. D. C. 
312.) 

Even if the Court should find that the Corporate 
body was not negligent in the operation of its library, 
“negligence not being an essential element of a nuis¬ 
ance, the condition may result from skillfully directed 
efforts taken without due regard to rights of others.’’ 
(D. C. vs. Totten, 55 App. D. C. 312, 317.) 

This is not a suit against the United States nor is the 
United States a necessary party. 

It is admitted that title to the land upon which the 
Court House Building has been erected is owned by 
the United States Government. (R-4.) This action 
is brought against the corporate body, to abate or 
enjoin a nuisance set up and maintained on public 
property by its own acts without permission or author¬ 
ity of law and also to enjoin acts of officers of the 
Government who in violation of their sworn duties as 
such officers from advancing aid and abetment un¬ 
knowingly or by conspiring with the corporate body 
to do the acts complained of. Nor is the title holder 
of the property a necessary party to the complaint 
especially when it is admitted that, the United States 
as such could not sanction such unwarranted usurpa¬ 
tion. All of these things done in violation of the Con¬ 
stitution, the public policy of the United States, and 
the laws of the land, to the special injury of the plain¬ 
tiff and those he represents. 
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All defendants have admitted that the Corporation 
is unlawfully usurping space in the Court House Build¬ 
ing by their motions to dismiss. 

It is claimed by plaintiff that the Attorney General 
and other defendants are acting in excess of their pow¬ 
er and are not acting for the United States since the 
United States, it is hardly necessary to say, cannot 
possibly authorize anyone to act save as it does so 
constitutionally; the United States is a creature of 
the Constitution and otherwise has no being or power. 
This action is against the unlawful and/or uncon¬ 
stitutional acts of the defendants and each of them and 
the United States has no interest beyond a prospec¬ 
tive involvement from action by individuals acting in 
excess of any authority granted. 

Philadelphia Co. v. Stimson, 223 U. S. 605, 
619, 620. 

Franklin Tup. In Somerset Co., New Jersey 
vs. Tugwell, 66 App. D. C. 42, 46. 

Courts will give relief against grievances and in¬ 
juries when an executive officer charged by law with 
discretionery power, abuses his discretion, acts capri¬ 
ciously and arbitrarily, and exceeds the authority 
granted. 

On several different occasions the plaintiff or those 
he represents sought permission from the defendant 
corporation and the Chief Justice Alfred Wheat to 
use the space referred to on equality with members 
and affiliates of the defendant corporation and tender¬ 
ed or offered to pay the prevailing price for such use 
but in each instance was denied the right solely be¬ 
cause of race or color. This matter was called to the 
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attention of the Attorney General Frank Murphy 
(R-7 #8) who refused or failed to cause the corpora¬ 
tion to admit all lawyers regardless of race or color 
to use of the space and facilities or to vacate the prem¬ 
ises because such public discrimination is in direct 
violation of the Fifth Amendment of the Constitu¬ 
tion, Public Policy, and the spirit of the whole Con¬ 
stitution. 

The plaintiff and those similarly situated were aware 
that the Attorney General who is charged by law 
with the supervision and control of the Court House 
Building (Title 19, Section 60 D. C. Code), either re¬ 
fused or failed to do a duty charged by law or lent aid 
and abetment to the defendant corporation by taking 
a “hands off” policy even when his own office has in¬ 
formed the plaintiff or those similarly situated that no 
permission as of record or otherwise was ever given 
to the corporate body to set up or maintain its library 
in the Court House Building. 

The law granting the supervision and control of 
the Court House Building to the Attorney General 
was apparently derived by the authority of Article 
One, Section Eight, Clause Eighteen, of the Constitu¬ 
tion, giving Congress power to make such legislation. 

Here Congress has sought to give the Attorney Gen¬ 
eral supervision and control of the Court House Build¬ 
ing herein. However in granting that power Congress 
also impliedly delimited the grant to such authority 
as within the limits of the Constitution and the Laws 
of the United States. Otherwise 11 supervision and con¬ 
trol” as expressly set out in the Code provision is 
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of itself unconstitutional and should have been de¬ 
clared so by the Court below on its own motion. The 
Code provision as expressed by the words “supervi¬ 
sion and control ’ ’ -without limitation is unconstitutional 
in that it establishes no criteria to govern his conduct 
in relation thereto. It apparently gives him power to 
make rules and regulations concerning the building 
and fix standards as to its use. So far as this “ex¬ 
press” law is concerned, it gives the Attorney General 
an unlimited authority to determine the policy of the 
Government with no requirement that he account to any 
agency of the Government; it imposes no condition nor 
definition of circumstances and conditions of occupancy 
or use of the building. 

By the act there are no restrictions. The Attorney 
General is free to do any conceivable thing he chooses 
with the building. His discretion is virtually “un¬ 
fettered.” He is at liberty to set up such conditions 
and fix such policies concerning the building as he may 
deem proper. The only possible guide laid down by 
the Congress are the words, “supervision and control”. 
The plaintiff says the mandatory or directory words, 
when taken with the other part of the act, show no pur¬ 
pose, and are too general and vague, to carry out the 
real purposes and intent of the act. By it the Attorney 
General has to decide how, when and by whom the 
building is to be occupied. 

The vital point is that Congress must define how 
and where the action of the Government shall occur 
and can neither abolish itself nor leave to others the 
business of definition. (Franklin Twp. vs. Tugwell, 66 
App. D. C. 42, 51, 52, 53; Schechter Poultry Corp. vs. 
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U. S., 295 U. S. 495, 529; Panama Ref. Co. vs. Regan, 
293 U. S. 388, 414.) 

Defendants have attempted to show that blanket 
authority has been placed into the hands of the Attor¬ 
ney General by this act, but this effort by ingenious 
and diligent construction to supply a criterion, would 
pave the way for such a breadth of authorized action 
and discretion, to essentially commit to the Attorney 
General the functions of Congress rather than those of 
an officer of the executive branch of the Government, 
executing a declared legislative act, instead of merely 
a delegated power. 

Plaintiff says that the Attorney General stands on 
a footing no different from that of any other grantee 
of power and that the legislative power reposed in 
Congress by the Constitution may not be transferred 
to the Attorney General any more readily than to 
anyone else. That the Attorney General may be 
expected to act for the public good is of no consequence. 
So much for the expressed power granted by the act 
granting to the Attorney General the “supervision and 
control” of the Court House Building. 

In other words when Congress granted to the Attor¬ 
ney General “supervision and control” of the Court 
House Building, this authority must be conducted in 
accordance with the Constitution and Laws of the land. 

One of the underlying principles of this constitu¬ 
tional government is that a trustee of power must 
exercise it in accordance with the constitution limita¬ 
tion upon which all powder is based. 
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It is clear to the plaintiff that it is impossible to 
mention every duty required of the Attorney General 
in respect to this act. However since the expressed 
power is so vague we must assume that he has such 
implied powers as are in consonance with the Constitu¬ 
tion itself (Mattingly vs. D. C. 97 U. S. 690); such addi¬ 
tional powers as are necessary for the due and efficient 
exercise of the power expressly granted but all in ac¬ 
cordance with the Constitution and General Laws. 
The public policy, based on the general law’s and the 
Constitution, forbid any discrimination in matters 
federally public based on race or color and if the Attor¬ 
ney General acts beyond the limits set by the law, there 
embodied and impliedly delimited, his conduct is un¬ 
lawful, and as it has been repeatedly held, anyone 
adversely effected by breach of the fundamental law 
may have redress. 

If the Attorney General is acting in excess of his 
power he is not acting as the United States for the 
United States, it is hardly necessary to say, cannot 
possibly authorize any one to act save as it does so 
constitutionally; the United States is a creature of the 
Constitution and otherwise has no bearing or power. 
The plaintiff further says that since the Constitution 
in its broad form does not allow- discrimination based 
on race or color, it necessarily follows that neither can 
an executive officer acting under the Constitution grant 
such pow-er to some other body. When such action is 
called to his attention (a violation of the law) he must 
necessarily act in consonance with the spirit of the 
Constitution. By refusing to act w-hen called upon 
to remedy the situation complained of, to-wit, (1) the 
action by the Corporate body in setting up and main- 
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taining its library in the Court House Building without 
the permission of the Attorney General, and (2) the 
action by the Corporate body in setting up discrimi¬ 
natory bars in its by-laws and (3) that the members 
and affiliates of the Corporate body are in direct com¬ 
petition with the plaintiff and those he represents, 
notwithstanding the fact that he and those he repre¬ 
sents are required, by law, to help furnish money to be 
used in furnishing material aid via taxes, assessments, 
etc., in furtherance of this illegal action. The Attorney 
General has not acted in accordance with law and his 
action or non-action should be enjoined and he should 
be required to act according to law. 

The non-action on the part of the Attorney General 
is in direct violation of his oath of office and the laws 
expressly granting to him the ‘‘supervision and con¬ 
trol” of the Court House Building, thereby suffering 
or inspiring the performance of these illegal acts 
referred to. (Philadelphia Co. vs. Stimson, 223 U. S. 
605, 619, 620), nor can the Attorney General claim 
immunity from injunctive process because of injury 
threatened by his illegal action or non-action as the 
case may be. It is a well-known principle of law (R-17 
#4) that a federal officer acting in excess of his 
authority or refusing to act in consonance with his 
authority cannot claim immunity from injunction. 
(Noble vs. Union River Logging Railroad Co., 147 U. S. 
165, 171,172; the American School of Magnetic Heal¬ 
ing vs. McAnulty, 187 U. S. 94.) 

Proctor & Gamble v. Coe, 68 App. D. C. 246- 
248-249; 

U. S. v. Verde Copper, 198 U. S. 207. 

Waite v. General Appraisers, 246 U. S. 606. 
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The plaintiff does not ask the Court to interfere with 
any official discretion that the Attorney General has 
in consonance with the Constitution but does challenge 
his acquiesence in the things to be done, of which com¬ 
plaint is made either by action or non-action. This 
theory rests upon the charge of abuse of power, and its 
merits must be determined accordingly and should not 
be dismissed without a full hearing by the Court. 
(Franklin Twp. vs. Tugwell, 66 App. D. C. 42, 46.) 

The Attorney General cannot delegate a power in 
turn to a member of the judiciary that has been dele¬ 
gated to him alone by the Congress. 

While the plaintiff claims that the power granted to 
the Attorney General by the Congress (Title 18, Section 
60, D. C. Code) was invalid for reasons shown, yet even 
if such power is declared legal the Attorney General 
has no such right to further delegate to Chief Justice 
Alfred Wheat power to allot space in the Court House 
Building. Nor does Chief Justice Wheat deny that 
he has been delegated this alleged power. 

It is a fundamental concept of our Constitutional 
Law that a grant of general powers to one department 
constitutes of itself an implied exclusion of all other 
departments from the exercise of such powers. The 
Attorney General is by law given numbers of assistants 
and aids to carry on the work of the Department of 
Justice, including Marshal and District Attorneys. 
It is inconceivable that he must call on the Judiciary 
who must necessarily make ruling contrary to or in 
favor of the law as advanced by his agents before that 
tribunal. Nor does the plaintiff believe that such 
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authority granted to him should be delegated, even if 
it were for only ministerial acts to be done, by the 
Chief Justice. The question of application for a 
determination of space to be used or assigned in this 
public Court House Building, plaintiff says, imposes 
a far greater duty than a ministerial one. (Franklin 
Township v. Tugwell, 66 App. D. C. 42, 51 et seq.) 

The plaintiff claims that the ramifications of this 
very suit offers a far greater argument against such 
illegal delegation than any word written or spoken. 

The Marshal is a proper party and should be held 
liable for his acts. 

The Marshal of the District of Columbia, is an ex¬ 
ecutive officer of the Courts appointed upon recommen¬ 
dation of the President and confirmed by the Senate; 
the disbursing officer in charge of upkeep and protec¬ 
tion of the Court House Building and is responsible 
and accountable for his individual acts or failure to 
act in conformity with his oath of office. Plaintiff 
admits that for some other purposes the Marshal acts 
as agent of the Attorney General, however having been 
charged by law with a duty he cannot be heard say that 
as agent of the Attorney General he is relieved from 
liabilities because he says he acts in this particular 
as agent of that official. It is a common principle of 
law that co-tortfeasors are bound in solidio as prin¬ 
cipals and are liable severally for their acts. (Kerman 
v. Humble, 25 So. 431.) 

The plaintiff contends that the Marshal has ex¬ 
pended and expends large sums of public moneys as a 
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Statutory officer of the government in aiding the de¬ 
fendant corporation to carry on its unlawful purpose, 
i. e. for janitorial service, lighting, heating, etc., nor 
is it an answer to these charges that the Marshal 
is an agent of the Attorney General, as the liability 
of a person acting as agent in doing an illegal act or 
to carry out an illegal purpose (if such is the fact) 
is that of a principal. Since the Marshal as defendant 
has not answered these charges he has admitted them 
for the purpose of this hearing and should be enjoined 
from further complicity in these violations in accord¬ 
ance with the Constitution and the law of the land. 
(Williams v. United States, 1 How. 290.) The plain¬ 
tiff contends that the Marshal in expending the sums 
for the purpose as set out has acted in excess of his 
authority and should be enjoined from making such 
further expenditures in respect to upkeep, maintenance 
and protection of the space referred to. 

Franklin Twp. v. Tugwell, 66 App. D. C. 42, 
46. 

Conclusion. 

The defendants’ acts have violated plaintiffs right 
and will, unless enjoined and abated, result in conse¬ 
quences that have been held to constitute legal harm 
and injury. This is true not only with respect to harm 
done him as a citizen and taxpayer of the District of 
Columbia but likewise as a party injured, as a burden 
thrown upon him despite anything he can do, save 
through this suit. This is injury peculiar to him, and 
the defendant should be allowed to show at a hearing 
that their acts are within the law, if they can. 


The case should be returned to the Trial Court for a 
hearing on its merits so that proof may be had on all 
aspects of the case, on the Constitutional questions 
as well as on assertions of facts which underly the 
plaintiff’s capacity to sue, the alleged injuries sus¬ 
tained and grievances complained of, and the rights 
of the defendants to answer in the Court below at a 
hearing upon the questions of fact and the issues of 
law relating to plaintiff’s capacity to sue and the 
accountability of the defendants for the injuries 
asserted. 


Respectfully submitted, 

JAMES G. TYSON, 
Attorney for Appellant , 
615 F St., N. W. 
Washington, D. C. 
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THE BAR ASSOCIATION OF THE DISTRICT OF 

COLUMBIA 

APPELLEE’S BRIEF 


SUMMARY OF ARGUMENT 

A. APPELLANT IS NOT A PARTY SUFFICIENTLY 
INTERESTED TO ENABLE HIM TO MAINTAIN 
THIS ACTION. 




2 


B. THE DISCRETIONARY ACTIONS OF PUBLIC 
OFFICIALS CANNOT BE LIMITED OR DIRECTED 
BY JUDICIAL ACTION. THIS IS WHAT APPEL¬ 
LANT SEEKS TO DO IN THE PENDING SUIT. 

C. THE MAINTENANCE OF THE LIBRARY OF THE 
BAR ASSOCIATION OF THE DISTRICT OF CO¬ 
LUMBIA DOES NOT CONSTITUTE A NUISANCE. 

D. THE PENDING ACTION IS IN EFFECT AN 
ACTION AGAINST THE UNITED STATES, AND 
THEREFORE NOT MAINTAINABLE. 


ARGUMENT 

A. APPELLANT (HEREINAFTER SOMETIMES RE¬ 
FERRED TO AS PLAINTIFF) IS NOT A PARTY 
SUFFICIENTLY INTERESTED TO ENABLE HIM 
TO MAINTAIN THIS ACTION. 

The case is before tills Court on appeal from an order 
of Mr. Justice Bailey of the District Court of the United 
States for the District of Columbia sustaining separate 
and several motions of the several defendants to dismiss 
the amended complaint of the appellant. (K. IS). 

At the outset, the attention of the Court should be invited 
to the fact that when the motions of the several defendants 
to dismiss were reached for argument in the regular course 
before Mr. Justice Bailey, the motions were submitted on 
briefs, without oral argument, by agreement of counsel for 
all parties. At no time did the Court request submission 
without oral argument, as stated by appellant in his brief 
at page 3. 

The primary object of the amended complaint appears 
to be to restrain the Attorney General of the United States, 
the Chief Justice of the District Court of the United States 
for the District of Columbia, and the United States Marshal 
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for the District of Columbia, from allowing the defendant, 
The Bar Association of the District of Columbia, to main¬ 
tain a library in the Court House, which it has done for 
many years (R. 5) with the permission of the proper Gov¬ 
ernment officials, and for a mandatory injunction to compel 
its ouster from the Court House. The gist of the amended 
complaint seems to be that, because the entire public is not 
eligible to use the library, the maintenance of the library 
by the Bar Association in the Court House constitutes a 
public or private nuisance, or both, which should be abated. 

The principal charges against and averments relating to 
the Bar Association are contained perhaps in paragraphs 
9, 10, 11, 12 and 13 of the amended complaint, on pages 5 
and 6 of the record. The interest which the plaintiff seeks 
to set up as sufficient to enable him to file the action is found 
in paragraph 3 of the amended complaint (R. p. 3), which 
is exceedingly vague and indefinite. 

Plaintiff has shown no sucli proper or legal interest as 
would entitle him to maintain his action. 

The matter of the interest necessary to maintain an action 
similar to the pending one has been before the Supreme 
Court of the United States on numerous occasions. The 
three outstanding cases, which we shall briefly touch upon, 
are the following: 

Newman v. Frizzell, 238 U. S. 537; 59 L. ed. 1446. 

Massachusetts v. Mellon, 262 U. S. 447: 67 L. ed. 1078. 

Magnano Co. v. Hamilton, 292 U. S. 40, 78 L. ed. 1109. 

The case of Newman r. Frizzell, supra, grew out of an 
attempt made by a citizen and taxpayer of the District of 
Columbia to oust Oliver P. Newman as a Commissioner 
of the District of Columbia, it being claimed that he was 
not qualified because of residence, notwithstanding his nom¬ 
ination by the President and confirmation by the Senate 
and issuance of his commission. The Court held that, 
while every citizen and every taxpayer is interested in 
the enforcement of law, and in having only qualified of- 
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ficers execute the law, that general interest is not a private 
but a public interest, and is not sufficient to authorize the 
institution of quo warranto proceedings by a person having 
no status other than that of a citizen and taxpayer. The 
Court said (p. 550): 

“The language of the Code, supported by the history 
and policy of the law, sustains the proposition that one 
who has no interest except that which is common to 
every other member of the public is not entitled to use 
the name of the Government in quo warranto proceed¬ 
ings. For if the allegations in such a suit by a private 
citizen set out any cause of action at all, it shows on its 
face that it was a cause of action belonging to the 
whole body of the public and which, therefore, should 
be prosecuted by the public representative. 

“The rule is the same regardless whether the 
office is elective or appointive. For in neither case is 
there any intent to permit the public office to be the 
subject-matter of private litigation at the instance of 
one who has no interest therein which differs from that 
of every other member of the public. * * *” 

In the second case above cited, Massachusetts r. Mellon , 
262 U. S. 447, 67 L. ed. 1078, the Court held that a taxpayer 
cannot sue to enjoin the execution of a Federal appropria¬ 
tion act, as the administration of a statute likely to pro¬ 
duce additional taxes is a matter of public, and not of indi¬ 
vidual concern. The right of a private individual, a citizen 
and taxpayer insofar as the Federal Government is con¬ 
cerned, is stated by the Supreme Court as follows (p. 4S6): 

“* * * The right of a taxpayer to enjoin the execu¬ 
tion of a federal appropriation act, on the ground that 
it is invalid and will result in taxation for illegal pur¬ 
poses, has never been passed upon by this Court. In 
cases where it was presented, the question has either 
been allowed to pass stub silent io or the determination 
of it expresslv withheld. Millard v. Roberts. 202 T T . S. 
420, 438; Wilson r. Shaw. 204 TT. S. 24, 31: Brad field v. 
Roberts. 175 I T . S. 201, 205. The case last cited came 


here from the Court of Appeals of the District of Co¬ 
lumbia, and that Court sustained the right of the plain¬ 
tiff to sue by treating the case as one directed against 
the District of Columbia, and therefore subject to the 
rule frequently stated by the Court, that resident tax¬ 
payers may sue to enjoin an illegal use of the moneys 
of a municipal corporation. Roberts r. Brad fid ft, 12 
App. D. C. 453, 459-460. The interest of a taxpayer 
of a municipality in the application of its moneys is 
direct and immediate and the remedy by injunction to 
prevent their misuse is not inappropriate. It is upheld 
by a large number of state cases and is the rule of this 
Court. (Wantplan r. Zabriskie, 101 17. S. 601, 609. 
Nevertheless, there are decisions to the contrary. See, 
for example, Miller v. Grandy, 13 Mich. 540, 550. The 
reasons which support the extension of the equitable 
remedy to a single taxpayer in such cases are based 
upon the peculiar relation of the corporate taxpayer 
to the corporation, which is not without some resem¬ 
blance to that subsisting between stockholder and pri¬ 
vate* corporation. IV Dillon Municipal Corporations, 
5th ed. 1580, et se/j. But the relation of a taxpayer of 
the United States to the Federal Government is very 
different. His interest in the moneys of the Treasury— 
partly realized from taxation and partly from other 
sources—is shared with millions of others; is compara¬ 
tively minute and indeterminable; and the effect upon 
future taxation of any payment out of the funds so re¬ 
mote, fluctuating,and uncertain that no basis is afforded 
for an appeal to the preventive powers of a court of 
equity. 

“The administration of any statute likely to produce 
additional taxation to be imposed upon a vast number 
of taxpayers, the extent of whose several liability is 
indefinite and constantly changing, is essentially a mat¬ 
ter of public, and not of individual, concern. If one 
taxpayer may champion and litigate such a cause, then 
every other taxpayer may do the same, not only in 
respect to the statute here under review, but also in 
respect of every other appropriation act and statute 
whose administration requires the outlay of public 
money, and whose validity may be questioned. The 
bare suggestion of such a result, with its attendant in- 
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conveniences, goes far to sustain the conclusion which 
we have reached, that a suit of this character cannot be 
maintained. It is of much significance that no prece¬ 
dent sustaining the right to maintain suits like this has 
been called to our attention, although, since the forma¬ 
tion of the government, as an examination of the acts 
of Congress will disclose, a large number of statutes 
appropriating or involving the expenditure of moneys 
for non-federal purposes have been enacted and carried 
into effect.** 

(Italics supplied.) 

The third case, Maguano Co. v. Hamilton , 292 U. S. 40, 7S 
L. ed. 1109, was an appeal from the action of the District 
Court for the Western District of Washington, and affirmed 
the dismissal of a bill brought by a taxpayer to enjoin col¬ 
lection of an excise tax on the business of selling oleomar¬ 
garine within the State of Washington. The Court used 
the following language in connection with the right of the 
taxpayer to maintain the suit (43): 

‘‘4. The contention that the act interferes with the 
taxing power of the Cnited States seems to be based 
upon the supposition that the state tax is so great that 
it will put an end to the sale of oleomargarine within 
the State of Washington, and thereby destroy a poten¬ 
tial subject of federal taxation. Assuming such a con¬ 
sequence and putting other questions aside, the effect 
of it upon appellant would be so remote, speculative 
and indirect as to afford appellant no basis for invoking 
the powers of a court of equity. Compare Massachu¬ 
setts v. Mellon, 202 IT. S. 447, 487: Florida v. Mellon. 
273 IT. S. 12,17-18.** 

In B. F. Cummins Co. r. Burleson, 40 App. D. C. 500, the 
plaintiff, a disappointed bidder for a contract for the fur¬ 
nishing of cancelling machines, sued to enjoin the Post¬ 
master General from entering into any contracts carrying 
out certain awards, and cancelling them. It was alleged 
that great and irreparable injury would result to plaintiff 


I 


and other taxpayers of the United States if the moneys of 
the government were expended as threatened. A demurrer 
to the bill was sustained, and the bill dismissed. This Court 
first disposed of the case “on its merits,” using the follow¬ 
ing language to indicate that the action complained of could 
not be enjoined, as it involved the exercise of discretion on 
the part of the defendant Postmaster General (p. 506): 


“Nothing can be plainer than that the provision of the 
appropriation act requiring the Postmaster General to 
award the bids for the authorized canceling machines 
on the ‘basis of cheapness and efficiency’ involved the 
exercise of his discretion. * * * Having discretion, it 
is immaterial whether it was rightly exercised or not; 


his action is not the subject of judicial review. I 


States ex rel. Rirerside Oil Co 


r. Hitchcock, 190 U. S. 


316-324,47 L. ed. 1074-1078, 23 Sup. Ct.Rep. 698: United 
States ex rel. Ness r. Fisher, 223 IT. S. 683-693, 56 L. ed. 


610-613, 32 Sup. Ot. Rep. 356. In the first of those cases 
(quoted with approval in the latter) it was said: 
‘ Whether he decided right or wrong is not the question. 
Having jurisdiction to decide at all, he had necessarily 
jurisdiction, and it was his duty to decide as he thought 
the law was, and the courts have no power whatever 
under those circumstances to review his determination 


by mandamus or injunction.’ * * *” 


The Court then felt impelled to dispose of the question of 
the right of plaintiff as a taxpayer, without showing any 
special interest, to maintain the suit, saying (p. 507): 


“Having determined the case against the plaintiff 
on its merits, these questions (X. B. (1) interest of tax¬ 
payer: (2) whether the United States was the real 
party in interest: (3) whether successful bidders are 
necessary parties) are not necessary to be decided, 
but on account of its growing importance in this juris¬ 
diction, where the directing operations of the govern¬ 
ment arc superintended and carried on, we shall also 
pass upon the first one above stated (i. e., interest of 
taxpayer).” (Inserted matter supplied). 
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The Court, asking the question as to whether the fact 
that plaintiff would he called upon to pay increased taxes 
as a result of not accepting plaintiff's bid, is a sufficient 
interest to give it the right to maintain the suit, said (p. 
508): 


‘‘Is this a sufficient interest to authorize its main¬ 
tenance of the suit? We think not. True, it has been 
held that a property taxpayer of a county may main¬ 
tain a bill to prevent an illegal disposition of the moneys 
of the county, by the county authorities, or the illegal 
creation of a debt which the taxpayers will be com¬ 
pelled with certainty to pay through increased taxation 
upon their tangible propertv. Crampton v. Zabriskie, 
101 U. S. 601-609, 25 L. ed. 1070,1071.” 


This Court then quotes from Crampton v. Zabriskie 
(supra) (relied on by appellant in the case at bar), and 
continues (p. 508): 

“Municipal corporations are convenient agencies of 
government for purposes of local administration, which 
include special powers of local taxation; their powers 
are limited by law, and their officers are in the nature 
of trustees for the people of the community upon which 
they are imposed. It is on account of these special 
conditions that the right of action of taxpayers, on 
behalf of themselves and the mass of others, has been 
maintained to restrain an illegal action that, unless pre¬ 
vented, would work irreparable injury to the com¬ 
munity. And in such cases the tendency of the State 
cases is to require a showing of some specific injury. 
Miller v. Grandy, 13 Mich. 540-550; Roosevelt v. Draper, 
23 N. Y. 318-323; Cicero Lumber Co. v. Cicero, 176 Ill. 
9-29, 42 L. R. A. 696, 68 Am. St. Rep. 155, 51 N. E. 758. 
But a very different question of public policy is pre¬ 
sented when a taxpayer, as such, undertakes to inter¬ 
fere with the action of an executive department of the 
State or the Federal government, blocking its actions, 
and seriously interfering with its orderly and regular 
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administration. There must then be some special right 
of person or property shown that is not common to all 
members of the community, to warrant the action. 
(Citing cases). 

“The same view has been strongly intimated by the 
Supreme Court of the United States in a recent case. 
Wilson v. Shaw , 204 U. S. 24-31, 51 L. ed. 351-355, 27 
Sup. Ct. Rep. 233. This was a suit to restrain the pay¬ 
ment by the United States Treasurer of the cost of the 
acquisition of the property rights in the Panama Canal, 
which was under construction. On account, doubtless, 
of the importance of the question involved in the power 
to construct the canal, the court passed by the objec¬ 
tions to the bill on other grounds. In doing so, how¬ 
ever, this significant language was used: ‘For the 
courts to interfere, and, at the instance of a citizen 
who does not disclose the amount of his interest, stay 
the work of construction by stopping the payment of 
money from the Treasury of the United States there¬ 
for, would be an exercise of judicial power which, to 
say the least, is novel and extraordinary. * * *’ ” 

B. THE DISCRETIONARY ACTIONS OF PUBLIC 
OFFICIALS CANNOT BE LIMITED OR DIRECTED 
BY JUDICIAL ACTION. 

I 

The Amended Complaint shows that the Court House 
Building is under the control of the Attorney General of 
the United States and that this appellee occupies the space 
referred to in the Amended Complaint with the permission 
of the Attorney General. The Attorney General’s control 
over the Court House Building is found in 18 Stat. 374, 
Chapter 130 (1875), now Title 18 Sec. 60, D. C. Code, 1929: 

“For repairs and preservation of the Court House 
Building in the City of Washington, and for tiling 
the basement floors of the same, $3,000.00; provided, 
that hereafter the building shall be under the super¬ 
vision and control of the Attorney General.” 

The fact that Congress did not set out specifically what the 
Attorney General’s powers over the Court House shall be, 
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indicates that the supervision and control of the Attorney 
General is to be left to his discretion. 

This Court, in the case of U. S. ex rel. G. C. R ought on v. 
I ekes, 69 App. D. C. 324; 101 F. (2d) 248, said: 

“But it is only when the duty of the officer to do the 
act is clear-cut, well-defined, and positive that it is con¬ 
sidered ministerial and compellable by mandamus. If 
discretion exists, the duty is never ministerial.’’ 

To the legislative department of the Government has been 
committed the duty of making laws; to the executive the 
duty of executing them; and to the judiciary the duty of 
interpreting and applying them in cases properly brought 
before the court; and the general rule is that neither de¬ 
partment may invade the province of another or control, 
direct or restrain its action. Massachusetts v. Mellon , supra. 

High on Extraordinary Legal Remedies at page 107 
states as follows: 

“Where the particular duty in question is one which 
is required of a cabinet officer or head of a depart¬ 
ment in the ordinary and usual course of his official 
duties necessarily calling for the exercise of some 
degree of official judgment and discretion, and he has 
acted upon or decided the case presented, the courts 
have uniformly refused to interfere by mandamus to 
revise such action or to control his decision.” 

And at page 96: 

“The executive department, as to the discharge of its 
official functions, is responsible not to the judiciary but 
to the people and the courts can no more interfere 
-with the executive discretion than can the legislature 
or executive with the judicial discretion.” 

It was never intended that the courts should displace the 
judgments of administrative officers or bodies in matters 
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properly within their jurisdiction. Waite v. Macy, 246 
U. S. 606, 62 L. ed. 892. 

The facts in the case at bar bring it squarely within the 
case of Proctor & Gamble Company v. Coe, 68 App. D. C. 246, 
249, 96 F. (2d) 518, which states as follows: 

“The general rule is that the judicial power will not 
be interposed, either by mandamus or injunction, to 
limit or direct the action of public executive officers in 
respect to pending matters within their jurisdiction and 
control. ‘ Interference in such a case would be to inter¬ 
fere with the ordinary functions of government.’ Loui¬ 
siana v. McAdoo, 234* U. S. 627, 633, 34 S. Ct. 938, 941, 
58 L. ed. 1506; and see National Life Ins. Co. v. National 
Life Ins. Co., 209 U. S. 317, 325, 28 S. Ct. 541, 52 L. ed. 
808. Such interference by the courts ‘with perform¬ 
ance of the ordinary duties of the executive depart¬ 
ments of the government would be productive of noth¬ 
ing but mischief, and we are quite satisfied that such a 
power was never intended to be given to them.’ U. S. 
ex rel. Ness v. Fisher, 223 U. S. 683 * * *. It was never 
intended that the courts should displace the judgments 
of administrative officers or bodies in matters properly 
within their jurisdiction. Waite v. Macy, 246 II. S. 
606 * * *” 

“It is only in clear cases of illegality of action, there¬ 
fore, that the courts will intervene (Bates & Guild Co. 
v. Payne, 194 U. S. 106 * * •) to displace the judgments 
of administrative officers or bodies (Waite v. Macy, 
supra). ‘The presumption of regularity supports the 
official acts of public officers, and, in the absence of clear 
evidence to the contrary, courts presume that they have 
properly discharged their official duties.’ United 
States v. Chemical Foundation, 272 U. S. 1,14,15, * * *. 
The presumption of validity attends legislative and 
other official action, and the burden of proof to the con¬ 
trary is upon one who challenges the action.” 

We refrain from further quoting from B. F. Cummins 
Co. v. Burleson, supra, on this point, as enough has already 
been quoted therefrom to indicate that the courts will not 
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interfere with the discretion of an executive officer, a propo¬ 
sition now so well settled as to require no further citation 
of authorities. 

What the plaintiff seeks to do is to have the Court super¬ 
vise and control the Court House building instead of the 
Attorney General, this in face of the positive direction of 
Congress (18 Stat. L. 374). 

Among other cases supporting the general rule that judi¬ 
cial power will not be interposed, either by mandamus or 
injunction, to limit or direct the actions of public executive 
officers in respect of matters within their jurisdiction and 
control are: 

Gaines v. Thompson , 7 Wall. 347; 19 L. ed. 62. 

City of New Orleans v. Paine, 147 U. S. 261; 37 L. 
ed. 162. 

Commercial Solvents Corporation v. Mellon, 51 App. 
D. C. 146, 277 F. 548. 

None of the cases cited by appellant controvert the rea¬ 
soning of the cases above cited. For instance, in Waite v. 
Macy, 246 U. S. 606, 62 L. ed. 892, cited by appellant, we 
find: 


“It was never intended that the courts should dis¬ 
place the judgment of administrative officers or bodies 
in matters properly within their jurisdiction. ” 

C. THE MAINTENANCE OF THE LIBRARY DOES 
NOT CONSTITUTE A NUISANCE. 

Aside from the legal propositions discussed in the two pre¬ 
ceding sections, it is respectfully submitted that the main¬ 
tenance by the Bar Association of a library at the Court 
House does not constitute either a public or private nui¬ 
sance. No facts are stated in the complaint which consti¬ 
tute a nuisance or which might lead to the conclusion that 
a nuisance does exist. The complaint states principally con- 
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elusions of law and no facts on which the conclusions can 
be based. For example, in paragraph 9 (R. 5) it is averred 
that “The corporation has unlawfully assumed, intruded, 
trespassed and usurped * • * this large portion of valuable 
public space in the building.” In paragraph 17 the appel¬ 
lant alleges that the “occupancy (of the space) is the un¬ 
lawful diversion of public property to the use of a private 
corporation * # # and should be declared both a public and 
private nuisance/’ 

“The calling of a thing a nuisance does not make it j 
a nuisance/’ District of Columbia v. Totten, 55 App. 

D. C. 318; 5 F. (2d) 374; 40 A. L. R. 1461. 

| 

The Supreme Court of the United States, in Baltimore 
and Pot. R. R. Co. v. Fifth Baptist Church, 108 U. S. 317, 

27 L. ed. 739, defined a nuisance as follows, speaking through 
Mr. Justice Field: 

“That is a nuisance which annoys and disturbs one 
in the possession of his property, rendering its ordinary 
use or occupation physically uncomfortable to him.” 

The appellant has no proprietary rights in the United 
States Court House and he has no right to dictate to the 
Attorney General how the Court House should be used or 
managed. That is something left to the discretion of the 
Attorney General by statute. 

A case of considerable analogy and great weight is South¬ 
ern Express Co. v. Long, et al., decided by the Circuit Court 
of Appeals, Fifth Circuit, in 202 Fed. 462. In that case six¬ 
teen private individuals, on their own behalf and on behalf 
of all the people of the State of Florida, sought to restrain 
the Southern Express Company from shipping liquor into 
and through the State of Georgia, claiming that such ship¬ 
ping constituted a violation of law, and a nuisance. The 
District Court granted an injunction pendente lite but the 
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Circuit Court of Appeals reversed the lower Court and held 
as follows, page 467: 

“If the averments of the bill charge a nuisance, it is 
a public nuisance, because it is one caused by acts done 
in violation of law. Hinchman v. Paterson Horse Rail¬ 
road Co., 17 N. J. Eq. 75, 86 Am. Dec. 252, 1 Wood on 
Nuisances, par. 14. But a public nuisance may be 
said to partake also of the nature of a private nuisance 
when it causes injury to private rights. 1 Wood on 
Nuisances, par. 16. A public nuisance is the subject 
of criminal jurisdiction, and the ordinary and regular 
way to abate it and to punish those who caused it is by 
indictment or information. If any one has suffered 
special damage, he may maintain an action at law for 
the damage. And where the circumstances of the case 
are such that the remedy at law would not be adequate, 
the person injured may maintain a bill in equity. 
Georgetown v. Alexandria Canal Co., 12 Pet. 91, 9 L. 
ed. 1012; Irwin v. Dixion et al., 9 How. 10,13 L. ed. 25. 
But equity will not interfere by injunction, except in 
cases of special and serious injury to the plaintiff, dis¬ 
tinct from that suffered by the public (Hinchman v. 
Paterson Horse Railroad Co., supra); and, to author¬ 
ize interference, the injury must be direct and material 
(Morris & Essex Railroad Co. v. Prudden, 20 N. J. 
Eq. 530). * • *” 

In Black’s Law’ Dictionary, Second Edition, page 835, a 
nuisance is defined as follows, supported by a great many 
citations: 

“That class of wrongs that arise from the unreason¬ 
able, unwarrantable or unlawful use by a person of 
his own property, either real or personal, or from 
his own improper, indecent, or unlawful personal con¬ 
duct, working an obstruction of or injury to the right 
of another or of the public and producing such material 
annoyances, inconvenience, discomfort, or hurt that the 
law’ will presume a consequent damage.” 

We repeat that there are no facts stated in the complaint 
which constitute a nuisance or which give the appellant 
any standing in Court. We have read and digested all the 
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cases cited by appellant in his brief and, with one or two 
exceptions, they refer to nuisance cases involving well-rec¬ 
ognized principles and remedies. Not a single case is cited 
by appellant where any Court has ever passed upon any 
similar situation to that set out by the appellant. In the 
cases in which the Courts have granted injunctions, the 
plaintiff has had some direct property right, such as a home 
owner along a railroad (Dana v. The Rock Creek Ry. Co., 
7 App. D. C. 482); a farm owner near a penal institution 
(District of Columbia v. Totten, 55 App. D. C. 312, 5 F. (2d) 
374, 40 A. L. R. 1461); an owner of riparian rights against 
the pollution of a stream (Indiana Waterworks v. Ameri¬ 
can Strawboard Co., 57 Fed. 1000); a property owner pro¬ 
testing against a sewer (Mattingly v. D. C. 97 U. S. 690); a 
hack driver against a void ordinance (Curry v. District 
of Columbia, 14 App. D. C. 423); a property owner protest¬ 
ing against a round house (Kuhn v. Illinois Central, 111 
Ill. App. 323. 

The foregoing principles were recognized in the case of 
State ex rel. Rev. R. W. Coleman v. Municipal Auditorium 
Commission and Irving Poche, Manager, Municipal Audito¬ 
rium, in the Civil District Court for the Parish of New 
Orleans, State of Louisiana, No. 230,7S4. In that case the 
plaintiff sought by judicial process to compel the respond¬ 
ents to allow the use of the New Orleans Municipal Audito¬ 
rium for the presentation of a musical program by a high 
class negro artist. The Court refused to disturb the dis¬ 
cretion of the respondents. 
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D. PLAINTIFF’S SUIT IS IN EFFECT A SUIT 
AGAINST THE UNITED STATES AND THERE¬ 
FORE NOT MAINTAINABLE. 

The plaintiff contends that the title to the Court House, 
in which it is alleged a nuisance is being maintained, is in 
the United States. Involving, as the action does, possession 
of real estate belonging to the United States, it follows that 
the title of the United States is affected, and therefore the 
suit is in effect a suit against the United States, which 
suit under established principles cannot be maintained 
without the consent of the United States. No such consent 
is alleged. 

Naganab v. Hitchcock, 202 U. S. 478, 50 L. ed. 1113. 

Washington Steel and Ordnance Co. v. Martin, 45 
App. D. C. 600. 

Walker v. Ford, 50 App. D. C., 225; 269 Fed. 877. 

CONCLUSION 

For over half a century (since 1875 as the lower Court 
judicially knew) the Bar Association has maintained its 
library in the United States Court House. The books of 
the library have been used by the Courts, court attaches, 
District Attorney’s office, and many other official persons. 
Day after day these books are in the Court Rooms; and the 
fine library of this non-profit association, The Bar Associa¬ 
tion of the District of Columbia, built up over a period of 
years, aids in the administration of justice and its conve¬ 
nient, speedy and proper administration. This, presumably, 
has been the reason why, in the exercise of their right of 
‘‘supervision and control” over the Court House Building, 
successive Attorneys General since 1875 have not consid¬ 
ered the maintenance of the library a “nuisance,” and have 
believed that the administration of justice is the better 
served by the convenience of the library to the Courts. 
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It is significant that plaintiff is the first person—official 
or otherwise—who has attempted to challenge the discretion 
of the Attorneys General in allowing the library to be in the 
Court House. 

It is respectfully submitted that the action of the Court 
below was correct and should be affirmed. 

Respectfully submitted, 

Walter M. Bastian, 

Henry I. Quinn, 

Godfrey L. Munter, 

Attorneys for Appellee 
The Bar Association of the 
District of Columbia. 


